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1.0 Introduction

This policy and legislation review has been completed under Work Package 1 of the
Terms of Reference of the Shannon International River Basin District’s Freshwater
Morphology Programmes of Measures and Standards (POMS) Study as agreed in
October 2005.

The purpose of this report is to give an overview of national and European legislation
relevant to the Freshwater Morphology POMS Study, giving particular emphasis to the
EU Water Framework Directive (WFD) which will be the main mechanism for
controlling freshwater morphology pressures in the future.

The WFD is a European directive which provides a framework for the protection of the
aquatic environment and terrestrial ecosystems and wetlands directly depending on the
aquatic environment. In addition to specifying its own environmental objectives, the
WEFD incorporates the objectives of a number of pre-existing European directives which
must be achieved to be fully WFD compliant.

The WFD requires that River Basin Management Plans (RBMPSs) be drawn up containing
detailed Programmes of Measures (POMs). POMs will introduce measures to achieve the
objectives of the WFD. Specific morphological measures are outlined in a separate best
practice review completed under Work Package 2 of the Freshwater Morphology POMS
Study. This policy and legislation report focuses on the legal framework in place for
delivering these measures

The WFD requires that new legislation be introduced to implement the WFD in relation
to freshwater morphology. However, several pieces of legislation are already in place
which provide for the introduction of measures that can meet some of the freshwater
morphology requirements.

Legislation already in place was brought in for a range of purposes including land use
and spatial planning, land drainage, flood management and habitat and species
conservation. This existing legislation is implemented at both national and local levels
and a range of authorities and statutory bodies are involved.

The plans and programmes provided for in existing European directives and national
legislation will have to be coordinated with RBMPs. This report identifies what work is
required to coordinate all of this legislation. It identifies legislative and policy gaps that
need to be addressed in the context of freshwater morphology and suggests where new
legislation, or amendments to existing legislation, is required. A review and possible re-
alignment of existing policy and legislation is required and some current practices may
need to be adapted.
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2.0  Background

Morphological pressures were identified as significant throughout Europe during the
WFD 2004 Article V Characterisation process, potentially resulting in some waters
failing to meet standards and objectives specified in the WFD. In Ireland, approximately
40% of river water bodies and 20% of lake water bodies are at risk of failing to meet the
objectives of the WFD due to morphological pressures. As a result of this, plus expert
opinion and consultations, morphological pressures were included in the WFD Article 14
report on Significant Water Management Issues (SWMI), published in June 2007.

Avrticle 13 of the WFD requires that River Basin Management Plans (RBMPs) be drawn
up in draft form by December 2008. A key component of RBMPs will be the
Programmes of Measures (POMs) which will introduce measures designed to achieve the
objectives of the WFD.

There are still gaps in the scientific understanding of morphological issues, particularly
regarding the link between morphological pressures and their ecological impacts.
Detailed national studies are currently taking place in the Republic of Ireland (Rol) called
Programmes of Measures and Standards (POMS) studies. The Freshwater Morphology
POMS study, of which this report is an output, will fill some of these knowledge gaps
and contribute to developing POMs to avoid or mitigate the impacts of morphological
pressures. It will also develop a decision support tool to aid in the control of those
activities exerting morphological pressures.

Morphology has been identified for further research at a European level also. The
findings of relevant research projects will feed into mechanisms and measures for
avoiding or mitigating morphological impacts as they become available.

3.0  Activities and morphological pressures

Many of the activities that take place in and around freshwaters can exert morphological
pressures which can alter the natural structure and form of rivers and lakes and impact on
water quantity (affecting water flow, floods and droughts) as well as on water quality.
These activities can also lead to a reduction in the occurrence and diversity of natural
habitats (affecting animal populations and vegetation) and can impact on the natural
beauty and amenity of an area.

Such activities include the construction, maintenance and removal of structures in, on or
near rivers and lakes as well as the maintenance and use of rivers and lakes themselves,
including their banks and shores. These types of activities are often carried out for the
benefit of flood management, infrastructure, recreation, navigation, abstraction, and also
land use activities such as urban development, agriculture, peat exploitation and forestry.

The morphological pressures included in the Rol Pressures and Impacts Risk
Assessments under Article V of the WFD included:
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= channelisation and flood embankments - can impact river depth, width and
floodplain connectivity

= impoundments & water regulation - can impact river continuity

= intensive land use - can impact hydrological and morphological conditions

In addition to these pressures, the Freshwater Morphology POMS Study is addressing the
impact of in-stream structures which act as barriers to migration, thereby affecting river
continuity.

Specific measures to avoid and mitigate the morphological impacts caused by these
pressures will be identified in the best practice review under Work Package 2 and
prioritised in the POMs.

4.0 Brief overview of relevant legislation

The WFD is a European directive which provides a framework for the protection of the
aquatic environment. It is the most significant piece of legislation in the field of water
policy to date. It entered into force on 22" December 2000 and was transposed into Irish
law in December 2003 via the Water Policy Regulations, 2003 (S.I. No. 722 of 2003)
which were later amended in 2005 (S.I. No. 413 of 2005). The WFD is broad ranging,
incorporating morphological elements, and will provide the key mechanisms for
controlling activities causing morphological pressures in the future.

Pre-existing European and national legislation already provides measures to control some
morphological pressures and thereby satisfy some of the requirements of the WFD.
However, current legislation relating to freshwater morphology is fragmented. The WFD
provides a framework to consolidate and strengthen this legislation.

At a European level, a number of European Community (EC) Directives have a role to
play in protecting against morphological impacts on freshwaters. The WFD incorporates
the objectives and requirements of these pre-existing directives. To be compliant with the
WED, all of the objectives and requirements of these directives must be implemented in
full. These are referred to as the ‘basic measures’ of the WFD. These directives are listed
in Annex VI of the WFD and those with a direct role to play in controlling freshwater
morphology pressures include:

e the Habitats Directive
e the Birds Directives
e the Environmental Impact Assessment (EIA) Directive

The WFD also requires the introduction of ‘additional new basic measures’. Those
directly relevant to freshwater morphology include:

e controls on physical modifications to surface waters

e measures to protect drinking water sources
e controls on abstractions and impoundments.
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New Regulations providing for these measures are being considered and some may be
introduced during 2008 and 2009.

Any gaps that exist in achieving WFD objectives after the basic measures and additional
basic measures have been implemented will be addressed, where appropriate, through
‘supplementary measures’. Supplementary measures can include economic or fiscal
instruments; negotiated environmental agreements; emission controls; codes of good
practice and rehabilitation projects to give some examples.

In addition to the basic measures, additional new basic measures and supplementary
measures under the WFD, the new EC Floods Directive (2007/60/EC), through Flood
Risk Management Plans, will play an important role in managing morphological impacts
on rivers and lakes, and will work in harmony with the timetable and administrative
arrangements of RBMPs and the WFD.

Currently, at a national level, planning legislation and drainage legislation provide
regulators with a limited degree of control over activities causing freshwater morphology
pressures. This legislation may provide ‘supplementary measures’ where basic measures
do not ensure that the status objectives of the WFD are met.

The relationship between the plans and programmes under current EU and national
legislation and the RBMPs under the WFD will have to be aligned. This will be a two-
way process with the RBMPs influencing existing plans and programmes and vice versa.
Successful integration of all of these plans and programmes will be achieved with the
help of guidance and general policy direction from the Minister of the Environment,
Heritage and Local Government as well as with liaison and consultation between all
interested parties.

The following sections summarise the legislation directly relevant to freshwater
morphology including the aims of the legislation and the implementing plans and
programmes provided under the legislation. An assessment is also provided of how this
legislation could best be coordinated with the WFD process. Legislative gaps are also
identified and suggestions given regarding where new legislation, or amendments to
existing legislation is required.

5.0 European and National Legislation

This section of the report provides a more in-depth review of European and national
legislation relevant to freshwater morphology. It highlights the shortfalls in the legislation
with respect to achieving WFD objectives and suggests where new legislation, or
amendments to existing legislation is required. More detailed objectives and requirements
of the legislation as well as the measures provided by the legislation to enable responsible
authorities to achieve the legislative objectives are outlined in Table 1 in Appendix I.
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5.1 Basic Measures Directives

This section gives a review of the WFD and other pre-existing directives which are
relevant to freshwater morphology pressures, describing how they contribute to
controlling these pressures. All of the objectives and requirements of these directives
must be fully implemented in order to be WFD compliant.

5.1.1 The Water Framework Directive
The WFD is a European directive which provides a framework for the protection of the

aquatic environment. The objectives outlined in the WFD that relate to freshwater
morphology are:

to achieve at least ‘good status’ in all waters by 2015

to prevent deterioration of status in all waters and maintain high and good status
where they exist

to achieve ‘good ecological potential” and ‘good chemical status’ in heavily modified
and artificial water bodies

to achieve compliance with the standards and objectives laid down in specified pre-
existing directives by 2015 unless otherwise stated.

YV VWV VY

The WFD was transposed into Irish law via the Water Policy Regulations, 2003 (S.I. No.
722 of 2003) and the 2005 amendment (S.I. No. 413 of 2005). The lead competent
authorities responsible for implementing these regulations are the Local Authorities and
the EPA but all public authorities must execute their duties in a manner which is
consistent with, and contributes to, achieving the objectives of the WFD.

Local Authorities must introduce River Basin Management Plans (RBMPs) in December
2009 and ensure their implementation. The EPA must ensure that the RBMPs are
consistent with the WFD and across RBDs. RBMPs will outline default objectives for
each water body, depending on the status of the water body. For example, if monitoring
establishes that a water body is at less than good status, the default objective for that
water body is to improve its status to good or better by 2015. Some water bodies will
have alternative objectives, for example, water bodies in designated protected areas may
be subject to more stringent objectives and water bodies designated as artificial or heavily
modified may be subject to less stringent objectives or extended deadlines. Local
Authorities can also apply alternative objectives in instances of over-riding public interest
to allow for the continuation of sustainable human development activities, or in instances
where it is technically infeasible or disproportionately expensive to achieve good status
by 2015.

To ensure that the objectives for each water body are met, the RBMPs will contain

Programmes of Measures (POMs). POMs contains basic measures, additional new basic
measures and supplementary measures. The Local Authorities must firstly apply the basic
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measures i.e. achieve full compliance with the protected areas and other pre-existing
directives by 2015. Next, the new additional basic measures prescribed in the WFD
should be introduced. Finally, any estimated gaps in meeting the objectives, after
achieving compliance with the basic and additional new basic measures, should be
addressed with the introduction of appropriate supplementary measures. Supplementary
measures can include such measures as economic or fiscal instruments, negotiated
environmental agreements or codes of good practice. Supplementary measures can be
provided by existing national legislation. This report outlines how the contribution of
existing national legislation to achieving WFD objectives in relation to freshwater
morphology can be maximised.

RBMPs are implemented over a six year period during which time the objectives and
measures must be reviewed and revised for the subsequent plan. Measures can therefore
be prioritised from plan to plan to achieve the most efficient implementation of the WFD.

The outcomes of the Programmes of Measures and Standards (POMS) studies will assist
the relevant authorities in identifying and prioritising where resources under the
respective plans and programmes need to be focussed to secure maximum benefit. Local
Authorities should give serious consideration to coordinating and collaborating in
implementing these measures on a regional basis.

5.1.2 Protected Area Directives

The following protected area directives are key basic measures in the POMs under the
WFD and have a direct role to play in controlling morphological pressures and
contributing to the achievement of WFD objectives. All objectives and requirements
relating to protected areas designated under associated regulations must be complied with
by 2015, unless otherwise stated in the relevant legislation, in order to be fully compliant
with the WFD.

5.1.2.1 The Habitats Directive (92/43/EEC) and The Birds Directive (79/409/EEC)

These Directives aim to support biodiversity throughout Europe through the protection
and improvement of natural habitats and their associated water environments. Full
implementation of these Directives would therefore help to minimise morphological
impacts on freshwaters in designated protected areas and upstream of these areas.

The objectives of the Habitats and the Birds Directive for Natura 2000 sites are:

» to contribute towards ensuring biodiversity through the conservation of natural
habitats and of wild fauna and flora

> to identify and designate areas with important bird species or habitats for their
protection

» to achieve favourable conservation status at Natura 2000 sites
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» to protect and improve the associated water environment to the extent necessary to
achieve favourable conservation status.

National legislation put in place to achieve the objectives in the Habitats Directive and
the Birds Directive includes the Natural Habitats Regulations, 1997 to 2005. The Wildlife
Acts, 1976 and 2000, also have a role to play in supporting biodiversity.

The National Parks and Wildlife Service (NPWS) are the body responsible for ensuring
that this legislation is implemented on behalf of the Minister for the Environment,
Heritage and Local Government.

The Regulations require that a network of Special Areas of Conservation (SACs) and
Special Protection Areas (SPAs), composed of sites hosting listed rare, threatened and
characteristic habitats and species be established. The network of sites is called the
Natura 2000 network and sites in the network must achieve Favourable Conservation
Status (FCS).

The NPWS must establish conservation measures, including Management Plans where
necessary, to maintain Natura 2000 sites at, or restore them to, FCS. These measures and
plans must coordinate with RBMPs. All of the Natura 2000 sites with water dependant
habitats and species have been included in the WFD Register of Protected Areas and are
subject to both WFD objectives and protected area objectives. Protected area objectives
can be more stringent than WFD objectives. However, achievement of the status
objectives of the WFD will support the attainment of favourable conservation status
established under protected area legislation and vice versa.

The protection of the Natura 2000 network must also be incorporated into the plans and
programmes provided for under other legislation. In particular, land use plans and
policies must take account of the possible impacts on the Natura 2000 network from
activities that occur both within and outside of these sites. For example, if approval or
consent is being sought for an activity that might impact on a Natura 2000 site,
appropriate assessment must be carried out before it is issued. RBMPs will make explicit
the requirement that land-use planning and development activities at and upstream of
Natura 2000 sites be managed in such a way as to allow achievement of the WFD status
objectives and the conservation objectives of the sites.

In addition to requiring the preparing of conservation measures and plans, the
Regulations provide powers to government ministers to control activities likely to impact
on the network. In particular, the Minister of the Environment, Heritage and Local
Government has a regulatory role with respect to controlling damaging activities which
could impact on designated sites or listed species. Ministers also have the power to enter
into management agreements with owners, occupiers or lessees of land within Natura
2000 sites or land adjacent to them.

DC084/km/Jan 08 8




WEFD — Further Characterisation Freshwater Morphology Study

Policy and Legislation Review Shannon ()RBD

5.1.3 The Environmental Impact Assessment Directive (85/337/EEC and 2003/35/EC)

This Directive imposes a requirement for assessment of the environmental impact of
certain developments before planning permission is granted. The Environmental Impact
Assessment (EIA) process should pick up the morphological pressures of proposed
developments at individual project level and therefore full implementation of this
Directive could help to minimise morphological impacts on freshwaters.

The objective of the Environmental Impact Assessment Directive is:

> to ensure that public and private projects that are likely to have significant effects on
the environment are subject to an assessment of their likely impacts before
authorisation is given.

National legislation put in place to achieve the objective of the Environmental Impact
Assessment Directive includes the EIA Regulations, 1988 to 2001, the Planning and
Development Regulations, 1977 to 2002, and the Planning and Development Acts, 2000
to 2002.

The Local Authorities are the main Planning Authorities involved in the planning process
in Ireland. An Bord Pleanala consider planning appeals and the EPA has an advisory role
in relation to the preparation of EIAs.

Developments can impact on the physical characteristics of water bodies and thus on the
achievement of WFD objectives. The EIA procedure provides an assessment of the likely
impact on various aspects of the environment of certain types of developments. The EIA
process needs to be reviewed with respect to how closely it is aligned with the
environmental objectives of the WFD. The process should explicitly consider WFD
objectives and the likely effects of proposed developments on those objectives.
Amendment to the Planning and Development Acts will be necessary to ensure that this
requirement is incorporated. When the process is aligned with the objectives in RBMPs,
it can ensure that appropriate planning conditions and obligations are attached to planning
permissions and that inappropriate development will be restricted based on the risks it
poses to achieving water objectives.

5.2 Additional New Basic Measures

The WFD prescribes additional new basic measures which have to be introduced in order
to be WFD compliant.

Those additional new basic measures that are directly relevant to freshwater morphology
include:

» controls on physical modifications to surface waters
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» measures to protect drinking water sources
> controls on abstractions and impoundments.

The Department of the Environment, Heritage and Local Government are currently
considering how to provide for these requirements. New Regulations may be introduced
in 2008 and 2009 in relation to some or all of these requirements.

5.2.1 Controls on physical modifications to surface waters

The planning process provides a general level of control over physical modifications to
surface waters at the approval stage but these existing controls are limited in scope and
vary depending on the type of physical modification and the proposed location. There is
at present no comprehensive system to regulate physical modifications to surface waters
or to monitor and protect the physical conditions of surface waters. This has been
identified as a major gap throughout Europe and the WFD has specifically prescribed that
controls be introduced on physical modifications to surface waters with an impact on the
status of surface water.

The Department of the Environment, Heritage and Local Government is considering the
introduction of new Regulations to satisfy this requirement. These would provide for a
licensing regime or registration system of physical modifications based on general
binding rules and administered by an existing statutory environmental body. Section 8 of
this report makes suggestions as to how this system could be established and which body
would be most appropriate to administer it.

5.2.2 Measures to protect drinking water sources

The WFD requires drinking water sources to be protected and allows for the
establishment of safeguard zones around abstraction points which are identified as
needing protection.

The Department of the Environment, Heritage and Local Government is currently
considering the establishment of a network of drinking water safeguard zones. Additional
protective measures may apply in these safeguard zones which could potentially reduce
morphological pressures in these designated areas.

5.2.3 Controls on abstractions and impoundments

The impoundment of surface waters, for the purposes of abstraction and power
generation, exerts a direct morphological pressure on surface waters. The WFD requires
that controls apply to the abstraction and impoundment of fresh surface waters including
a requirement for prior authorisation.

The Eastern River Basin District Project’s Abstraction Pressures POMS Study outcome
will inform the Department of the Environment, Heritage and Local Government in
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preparing new Regulations to control these pressures. It is also likely to recommend that
current legislation will need to be updated and extended to adequately meet these needs.

5.3 Other new legislation relevant to freshwater morphology
5.3.1 The Floods Directive, 2007 (S.I. No. 60 of 2007)

The purpose of the Floods Directive is to establish a framework for the assessment and
management of flood risks, aiming at the reduction of the adverse consequences for
human health, the environment, cultural heritage and economic activity. The Directive
will support sustainable land use practices and should therefore contribute to meeting
WEFD obijectives in relation to freshwater morphology.

Regulations must be made to give effect to this Directive and identify the competent
authorities by 26" November 2009. It is not yet clear which Government department will
make these Regulations. The Regulations will require the competent authorities to carry
out Flood Risk Assessments to identify potential significant flood risk areas. Flood
Hazard Maps and Flood Risk Maps must be developed for these areas and Flood Risk
Management Plans must be developed by 2015 for each RBD to achieve the objectives of
the directive.

Local Authorities must take into consideration long term development, including climate
change, as well as sustainable land use practice in the flood risk management cycle.
Flood Risk Management Plans and RBMPs will be well coordinated. Flood Risk
Management Plans will utilize the RBDs and administrative arrangements established
under the WFD and the information generated during the WFD implementation process.
The timetable for implementation of Flood Risk Management Plans is also coordinated
with the WFD.

5.4  Existing National Legislation

National legislation is already in place providing controls on freshwater morphology
pressures. An in-depth review and possible re-alignment of the objectives and
requirements of this legislation will have to be undertaken to ensure that they coordinate
with those of the WFD. Plans and programmes, codes of practice and licenses introduced
under this legislation must all be integrated in a coherent way with RBMPs to ensure that
WEFD objectives are met.

5.4.1 National Drainage and Flooding legislation
The Office of Public Works (OPW) is the body through which Central Government
exercises its statutory responsibilities with respect to river drainage and flood relief as set

out in the Arterial Drainage Act, 1945, and the Arterial Drainage (Amendment) Act,
1995.
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Legislation relating to drainage goes back to the mid nineteenth century and includes the
Drainage and Navigation (Ireland) Acts, 1842 to 1857, the Drainage and Improvement of
Lands (Ireland) Acts, 1863 to 1892, the Arterial Drainage Act, 1925, the Arterial
Drainage (Minor Schemes) Regulations, 1928, plus a number of Acts relating to specific
Drainage Districts. Approximately 292 Drainage Districts were established nationwide
between 1842 and 1928 under this legislation, each with Drainage Boards made up of
local landowners and County Councillors. Many have been abolished or subsumed by the
more modern Arterial Drainage Schemes run by the OPW under the Arterial Drainage
Act, 1945, and the Arterial Drainage (Amendment) Act, 1995, but 173 of the original
Drainage Districts are still active in Ireland today.

Current drainage and flood relief activity constitutes a direct morphological pressure to
surface water bodies and therefore poses a risk that WFD objectives will not be achieved.
These schemes will have to be assessed and their morphological impact minimised whilst
allowing for sustainable development activity and the prevention of adverse
consequences arising from flooding.

It may be necessary to apply alternative objectives to some water bodies to allow for
drainage and flood relief activity to continue. POMs may impose a requirement for
drainage and flood relief activities to be undertaken sensitively, following best practice
procedures.

Amendment to drainage legislation may be required to allow for a potential
rationalisation of current activity and alignment with the Floods Directive which will be
transposed into Irish law in November 2009.

5.4.2 National Planning legislation

The planning system controls development at a broad scale, setting the strategic
framework for the development of a region, county or town, as well as at a localised
scale, controlling the nature and location of specific developments. Local Authorities are
the primary planning authority specified in the Planning and Development Act, 2000, and
the Planning and Development Regulations, 1994 to 2001.

Both widespread land use policies and individual developments can impact on the
physical characteristics of water bodies. It is vitally important that spatial planning
processes and river basin planning processes work in parallel, informing and influencing
each other to ensure that sustainable development can take place while the objectives of
the WFD are achieved.

The planning framework consists of; the National Spatial Strategy (NSS) which is the
national strategic planning framework for Ireland; Regional Planning Guidelines which
constitute a twenty year strategic planning framework for the development of each region
and for inter-regional cooperation; and Development Plans and Local Area Plans which
outline policies in relation to land use, amenity and development priority for regions,
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counties, towns or local areas. WFD objectives can be incorporated at all levels of this
framework, ensuring that subsequent development is compatible with WFD objectives.

When Local Authorities are preparing Development Plans for their areas or when they
are considering planning applications, they should consider the potential risks to WFD
objectives. The EIA process should explicitly consider the likely impacts of proposed
development on WFD objectives. Amendment to the Planning and Development Act,
2000, will be necessary to ensure that WFD objectives become an explicit component of
all parts of the planning process. In instances wh